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Additional Submission to UN Working Group on Arbitrary Detention 
 on Mr. Muhamad Anwar Case  

concerning the use of hearsay evidencei 
 

 
Introduction 
 
On 17 August 2005, Mr. Muhamad Anwar, also known as Wahayeeteh was arrested 
and was charged with being (i) a separatist, (ii) committing treason, (iii) committing 
act of terrorist, (iv) being a member of criminal organization and (v) secret 
organization.  
 
On 11 June 2010, the Provincial Court of Patttani (The Court of of First Instance) 
convicted Mr. Anwar a member of secret society whose aim is unlawful, preparing to 
commit insurrection, receiving a training of terrorization.ii The Court sentenced him 
to 12 years imprisonment. iii 
 
On 16 June 2012, the Appeal Court dismissed the charges against Mr. Anwar.  
 
On 4 September 2012, the Supreme Court of Thailand reinstated the conviction and 
sentence handed down by the Court of Firs Instance. 
 
It is submitted that the Supreme Court erred in law by reinstating  the conviction of 
Mr. Muhamad Anwar based on hearsay evidence.  Accordingly, there has been a 
miscarriage of justice and the conviction of Mr. Muhamad Anwar is unsafe. 
 
Relevant Facts 
 
On 17 August 2005, Mr. Anwar was arrested and was charged with being a separatist, 
committing treason, committing act of terrorist, being a member of criminal 
organization and secret organization.  
 
Mr. Anwar together with other ten defendants was prosecuted for committing those 
offences between August 2003 and 5 July 2005.  
 
The prosecutor attested that the Pattani Liberation Movement or BRN Coordinate has 
operated in the Yala, Pattani, Narathiwat and some districts of Songkla. In Yarang 
District, Yala, such movement has committed arson, shooting of villagers and 
volunteers and beheading Pol.Sen.Sgt.Maj.Samphan Onyala.  
 
After the killing of Pol.Sen.Sgt.Maj.Samphan Onyala, after the investigation, it was 
stated that Mr. Abdulrahman Jeh Teh took and used Pol.Sen.Sgt.Maj.Samphan’s 
mobile phone and number. The police further traced the numbers calling such mobile 
number, rounded up and arrested those who called Mr. Abdulrahman Jeh Teh.  
 
Under Martial Law and Emergency Decree, the police also arrested:  
(1) Mr. Mator Hae Sa-ah 
(2) Mr. Abdullah Samang 
(3) Mr. Satorpa Tuebingma 
(4) Mr. Mazukree Saror 
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The statement made by them at the inquiry stage at the office of the Royal Thai Police 
Front Operation in Yala Province, by virtue of the Emergency Decree on Public 
Administration in State of Emergency, B.E. 2548 could be concluded that in 2003 Mr. 
Matorhae Sa-ah, Mr. Abdullah Samang, Mr. Satorpa Tuebingma and Mr. Mazukree 
Saror joined BRN and received several trainings. Mr. Anwar was also referred to as a 
member who passed physical training and the course of tactical mobile operation unit 
and carried out operation in Yarang District, Pattani Province. At each operation, the 
BRN Coordinate members use motorbikes as a vehicle both stolen ones or those 
belong to the members which includes one that belongs to Mr. Anwar.In addition, Mr. 
Matorhae Sa-ah also explained the structure of the BRN, the recruitment procedure, 
the physical training to become a militant and its division of works.  
 
Evidence that Mr Anwar is a member of the BRN Coordinate  
 
At trial, the Prosecutor relied on the evidence of the police to testify that Mr. Anwar is 
a member of the Pattani Liberation Movement or BRN Coordinate: 
 
Testimony before the Court 
(1) Mr. Matorhae Sa-ah 
(2) Pol.Lt.Col.Tinnakorn Rangmard 
(3) Pol.Lt.Col.Thanyawee Wongrat  
(4) Pol.Lt.Col.Nattapat Rassameesukanond 
 
[Please note that Mr. Abdullah Samang, Mr. Satorpa Tuebingma and Mr. Mazukree 
Saror could not be apprehended before the Court.] 
 
Pol.Lt.Col.Tinnakorn, Pol.Lt.Col.Thanyawee Wongrat and Pol.Lt.Col.Nattapat 
Rassameesukanond testified that they had mutually questioned witnesses and 
presented the statements obtained during the inquiry before the court. In the 
questioning, they did not inform the witnesses of the charge and did not offer any 
condition in exchange of not being charged. The questioning was conducted before a 
religious leader provided by a government agency. After the religious leader advised 
them of the right path, they willingly cooperated and testified. 
 
For Mr. Matorhae, he testified in the Court that he saw Mr. Anwar in a teashop having 
tea with one BRN Coordinate.  
 
The Court provided a reason for admitting the testimonies that 
 
The fact provided to the police by these witnesses contained the details regarding the persons, the 
places, the time and the circumstances that are successively related and connected which would be 
difficult for the police officials to fabricate. The Court presumes that the testimonies of Mr. Matorhae 
Sa-ah, Mr. Mazukree Saror, Mr. Abdullah Samang and Mr. Satorpa Tuebingma are credible in spite of 
the fact that the Prosecutor could not apprehend Mr. Mazukree Saror, Mr. Abdullah Samang and Mr. 
Satorpa Tuebingma to testify during the proceeding as they had escaped due to the fear for danger if 
they would testify. However, there is no provisions of the laws that prevent the usage of the statements 
and the testimonies given by these witnesses at the questioning and inquiry stages. After the 
consideration by the Court, it could be established that the testimony of Mr. Matorhae Sa-ah and the 
statements at the questioning and inquiry stages of Mr. Mazukree Saror, Mr. Abdullah Samang and Mr. 
Matorhae Sa-ah are consistent, related and justifiable to admit that the facts provided by the witnesses 
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are true occurrences. The Court thus can admit the implicated testimonies along with the other 
evidence…v 
 
… The Court considers that even though Mr. Matorhae Sa-ah, Mr. Mazukree Saror, Mr. Abdullah 
Samang and Mr. Satorpa Tuebingma were members of the same Pattani Liberation Movement or BRN 
Coordinate and the testimony of Mr. Matorhae Sa-ah and the statements given at the questioning and 
inquiry stages of Mr. Matorhae Sa-ah, Mr. Mazukree Saror, Mr. Abdullah Samang and Mr. Satorpa 
Tuebingma may have the nature of implicating the other defendants, they are not intended to be the 
shifting of their responsibilities and placing the blame on the implicated persons. It is only the recount 
of the experience they had encountered rather than incriminating the other members of the Pattani 
Liberation Movement or BRN Coordinate in order to escape their guilt…vi 

 
Furthermore, due to the fact the Prosecutor cannot call upon Mr. Mazukree Saror, Mr. 
Abdullah Samang and Mr. Satorpa Tuebingma to testify before the Court, the Court 
admitted the testimonies from three police officers as 
 
It is established that Pol.Lt.Col.Tinnakorn Rangmard, Pol.Lt.Col.Thanyawee Wongrat and 
Pol.Lt.Col.Nattapat Rassameesukanond had never known the eleven Defendants and therefore there is 
no reason to suspect that they testified to incriminate them.vii 

 
The Supreme Court reviewed the case and confirmed the analysis of the Court of the 
First Instance by stating that 
 
 The court agreed that even the testimonies are coming from interrogation and enquiry session 
(emergency decree) is hearsay evidence among BRN members but as it was not rejecting his fault and 
blaming others but it is statement telling incidents that they joined and observed. The details of the 
(hearsay) testimonies are long, related including names and places. Mr. Matohe and Mr. Masukree 
mentioned about names and places on secret lecturing that one outside the group would not be able to 
know.  
 
Police Lt. Natapath, Pol. Lt. Tanyawee, Pol.Lt. WipatSuwannarat and Pol.Lt.Mahama-i-dulae, they are 
officers attending both the enquiry session (emergency decree), the interrogation (criminal procedure 
court) on their duty.  These officers do not know or have no reason to be angry with Defendant 1, 2, 3 
[Mr. Anwar] and 7 and 11, the officers would not have any interest to create or make up stories or to 
coercion/ forces/ /promised those who testified, the court believed that Mr. Matohe, Mr. Masukee and 
other have testified after getting the right suggestion from religious leaders that also participated in the 
enquiry session (emergency decree). In addtion, Mr. Matohe, Mr. Masukee wished to go back to leave 
normal life as ordinary people instead of being paranoid as per their testimonies. Therefore, the court 
believed that Mr. Matohe, Mr. Masukree and Mr. Rasis, Mr. Abdulmobin, Mr. Abduloh, Mr. Abduloh 
and Mr. Satopha testified with truth and the whole truth with their volunteer 

 
The Law 
 
Thai Criminal Procedure Code (B.E. 2477) 
 
The Thai Criminal Procedure Code, Section 226/3 states in general that  
“…the Court shall not admit hearsay evidence; however, excepts 
(1) Condition, nature, source of derivation and minor fact of such hearsay witness are believable that 
the fact is provable… 
(2) It is necessary because a person who has seen, heard or known the statement concerned with case in 
which a statement shall be directly made in person is a witness, cannot appear as a witness and there is 
reasonable cause in the interest of justice to admit such a hearsay evidence” 
 
Section 227/1 
“In consideration of carrying weight of a hearsay evidence, an implicated evidence, the evidence 
without a chance for the accused person to give cross-examination or the evidence with any other 
defection which may have an impact on believableness of evidence, the Court must do it carefully and 
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should not believe only such an evidence for punishing the accused person, unless there is a strong 
reason, a special circumstance of case or other supporting evidence.  
 
The appurtenant evidence, according to the first paragraph, means other admissible evidence of which 
source is free from the evidence requiring such appurtenant evidence and it must have a provable value 
supporting other appurtenant evidence to become more believable,” 

 
The International Covenant on Civil and Political Rights (ICCPR) 
 
Article 14 
“1. All persons shall be equal before the courts and tribunals. In the determination of any 
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be 
entitled to a fair and public hearing by a competent, independent and impartial tribunal 
established by law. The press and the public may be excluded from all or part of a trial for 
reasons of morals, public order (ordre public) or national security in a democratic society, or 
when the interest of the private lives of the parties so requires, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would 
prejudice the interests of justice; but any judgement rendered in a criminal case or in a suit at 
law shall be made public except where the interest of juvenile persons otherwise requires or 
the proceedings concern matrimonial disputes or the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent 
until proved guilty according to law…”  

 
Right to fair trial and the principle of equality of arms and the right to examine 
witnesses 
 
In General, as most defendants are considered to be disadvantage in term of resources 
compared to the State; a procedure allowing the defendants to challenge the 
prosecution evidence shall be guaranteed. Even though there is no absolute 
requirement to have live evidence from the witness, right to fair trial may be breached 
if the cross-examination of the witness is needed to confirm the fairness of trial. viii   
 
This was confirmed by Human Rights Committee in General Comment no. 32 that 
 “As an application of the principle of equality of arms, this guarantee is important for 
ensuring an effective defence by the accused and their counsel and thus guarantees the 
accused the same legal powers of compelling the attendance of witnesses and of 
examining or cross-examining any witnesses as are available to the prosecutionix.” 
 
Submissions 
 
Hearsay Evidence Unreliable (or exception should not have been used) 
 
It is submitted that the conviction of Mr. Anwar amounts to a miscarriage of justice as 
it was based on hearsay evidence, which is in violation of Article 14 of the 
International Covenant on Civil and Political Rights (ICCPR) setting forth the 
minimal judicial guarantees for fair trial. 
 
From the proceedings and the decisions of the Court of First Instance and the 
Supreme Court finding Mr Anwar guilty of the abovementioned offences, it could be 
deemed that Mr. Anwar’s right according to Article 14 of the International Covenant 
of Civil and Political Rights (ICCPR) has been violated.   
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Article 14 of the ICCPR guarantees the right to fair trial to defendants providing that 
they are heard by a competent, independent and impartial tribunal. The minimum 
judicial guarantees for fair trial that have been breached in the case included right to 
examine witnesses 
 
Failure to Allow the Defence to Challenge Evidence 
 
The Defence was not provided the opportunity to challenge the evidence of the three 
police officers Pol.Lt.Col.Tinnakorn, Pol.Lt.Col.Thanyawee Wongrat and 
Pol.Lt.Col.Nattapat Rassameesukanond whose testimony was relied upon by the 
Court at First Instance.   As the Defendant was not able to cross examine the 
witnesses before the Court and the Court could not assess their demeanor and 
truthfulness.x 
 
This deprived Mr. Anwar of the procedural guarantee ensuring “that the defendant is 
given a fair and genuine opportunity to challenge the prosecution evidence, in order to 
secure a fair trial”. 
 
It is crucial to note that the testimonies given by three police officers before the Court 
were from the questioning stage where the witnesses were under the custody under 
Martial law and Emergency Decree. Under Martial Law, the detainees could be 
detained up to seven days and up to thirty days under the Emergency Decree. This 
raises several concerns especially in the context of obtaining and using the statements 
given under the custody.  
 
This is due to the fact that people detained under Martial Law and Emergency Decree 
are risked of being placed solitary confinement, limited access to family and lawyers 
and may be risked of being exposed to other ill treatments. As a consequence, any 
statement or information provided by detainees shall be given special attention and 
verified whether detainees were under duress or coercion.  
 
Apart from Mr. Matorhae who appeared before the Court, other witnesses’ 
testimonies were obtained when they were detained under special laws. Although they 
signed a document verifying that they voluntarily gave the statements without any 
duress or coercion, the document provided to them to sign was already put in template  
stating that no coercion occurred.  
 
Therefore, as long as the witnesses cannot be appeared and testify before the Court, 
the concern remains with regards to coercion or duress.  This hearsay evidence should 
be treated with caution in order that it will not create likelihood to use or admit 
hearsay evidence. 
 
In combination between testimonies of Mr. Matorhae and police officers testifying the 
statements of other witnesses received during the questioning under special law, the 
reasoning and decisions of the Courts left us many doubts regarding the credibility of 
the police officers and Mr. Matorhae himself and the principles of weighing hearsay 
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evidence for the provisions in Thai Criminal Procedure Code permitting the 
admission of hearsay evidence were also broad and vague.1 
 
For the existence of the operation of BRN Coordinate, the credibility of witness 
testifying is questionable as the statement is merely broad.  To prove that Mr Anwar, 
the Defendant is a member of such organization, sole statements of officers, VDO 
tape of two witnesses giving statement while under custody and a testimony of Mr. 
Matorhae cannot be given enough weight to convict Mr. Anwar and deprive him of 
twelve years of liberty. It Is for the concern that “there should be no presumption by 
prosecutors of the Court that evidence given to inquiry officials, or other state 
officials, is admissiblexiii” 
 
More importantly, the testimonies of Mr. Matorhae, others who were not apprehended 
before the Court and police officers was considerably vague and cannot be 
presumably admitted that the Defendant is a member of the BRN Coordinate. In 
addition to the testimonies, the reasoning given by the Courts that the police officers 
do not have any reason to be angry with the Defendant; they do not fabricate the 
stories to convict him and the nature of the statements witnesses who are also 
members of the organization is not to shift responsibility to the Defendant or 
incriminate, undermines the presumption of innocent principle guaranteed in the 
ICCPRxiv. This is because the evidence from the prosecutor cannot prove beyond 
reasonable doubt that Mr. Anwar is guilty of the accused offences from sole basis of 
use of hearsay evidence and the Defendant was deprived of the right to cross examine 
other witnesses, apart from Mr. Matorhae. 
 
Conclusion 
 
It could be considered that the right to fair trial of Mr. Muhamad Anwar which is 
guaranteed in Article 14 of ICCPR of has been violated for the Courts has considered 
and admitted hearsay evidence.  
 
 
                                                        
i Please the attachment for a summary of witnesses 
ii Please see relevant provisions in Criminal Code of Thailand A.D. 1956 
“Section 90 : 
When any act is one and the same act violating several provisions of the law, provision having the 
severest punishment shall be applied to inflict the punishment upon the offender. 
 
Section 114: 
Whoever, collecting the forces or arms, or otherwise making the preparations or conspires insurrection, 
or instigating the private persons to commit the insurrection, or knowing that there are the persons 
tocommit the insurrection and making any act to assist in keeping such secret intention to commit such 
insurrection, shall be punished by imprisonment as from three to fifteen years. 
 
Section 135/2: 
Whoever: 
(2) collects forces or arms, procure or gather property, gives or receives a training terrorization, prepare 
any other act or conspire each other to terrorize or commit any offence in a part of plan to terrorize or 
abet people into a part of terrorization or ones know the terrorists and  commit any act to be covered; 

                                                        
1 International Commission of Jurists, “Legal Memorandum 2: Hearsay Evidence and International 
Fair Trial Standards”, October 2008, page 4 {Hereafter: ICJ: Legal Memorandum 2] 
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Such person shall be imprisoned as from two years to ten years and fined as from 40,000-200,000 baht.  
 
Section 209: 
Whoever to be member of a body of persons who proceedings are secret and whose aim to be unlawful, 
is said to be a member of a secret society, shall be punished with imprisonment not exceeding seven 
years and fined not exceeding 14,000 baht.” 
 
 
iii Please see relevant provisions in Criminal Code of Thailand A.D. 1956 
“Section 90 : 
When any act is one and the same act violating several provisions of the law, provision having the 
severest punishment shall be applied to inflict the punishment upon the offender. 
 
Section 114: 
Whoever, collecting the forces or arms, or otherwise making the preparations or conspires insurrection, 
or instigating the private persons to commit the insurrection, or knowing that there are the persons to 
commit the insurrection and making any act to assist in keeping such secret intention to commit such 
insurrection, shall be punished by imprisonment as from three to fifteen years. 
 
Section 135/2: 
Whoever: 
(2) collects forces or arms, procure or gather property, gives or receives a training terrorization, prepare 
any other act or conspire each other to terrorize or commit any offence in a part of plan to terrorize or 
abet people into a part of terrorization or ones know the terrorists and  commit any act to be covered; 
 
Such person shall be imprisoned as from two years to ten years and fined as from 40,000-200,000 baht.  
 
Section 209: 
Whoever to be member of a body of persons who proceedings are secret and whose aim to be unlawful, 
is said to be a member of a secret society, shall be punished with imprisonment not exceeding seven 
years and fined not exceeding 14,000 baht.” 
 
v The judgment of the Provincial Court of Pattani, page 16 
vi Ibid, page 15  
vii Idem, page 18  
viii Ibid, ICJ: Legal Memorandum 2, page 3 
ix UN Human Rights Committee (HRC), General comment no. 32, Article 14, Right to equality before 
courts and tribunals and to fair trial 
 
x   Ibid, ICJ: Legal Memorandum 2, page 3 
xiii Idem. page 7 
xiv ICCPR, Article 14  
“2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved 
guilty according to law.” 


